UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

WATERVI EW MANAGEMENT COMPANY, et
al ., :

Plaintiffs,
Civil Action No. 94-1930 (JR)

V.
FEDERAL DEPOSI T | NSURANCE
CORPORATI ON,

As Successor To
RESOLUTI ON TRUST CORPORATI ON,

Def endant .

MEMORANDUM ORDER

After the remand of this case fromthe Court of Appeals,

see Wat ervi ew Managenent Co. v. FDIC, No. 96-5110, deci ded

January 31, 1997, a jury awarded Watervi ew Managenent Conpany danages
of $2,500, 000 as conpensation for the "actual direct conpensatory
damages" it suffered when the Resolution Trust Corporation repudi ated
its exclusive option to market and purchase the "HoneFed tract” in
Prince Georges County, Maryland. The judgnment entered upon that
verdict, for $3,235,892.56, included prejudgnent interest.

After the verdict was returned, but before the entry of
judgnment, counsel for FDIC |l et the Court know that the judgnment woul d
be paid, not in cash, but with "receiver's certificates.” Two such
certificates were eventually issued, one for $2,500,000, and the

ot her for $735,892.56, the anount of prejudgnent interest. The FDIC



expl ai ns: "Separate certificates were necessary since the priority of
the two recoveries differed under 12 CF. R 8 360.3. The claimfor
danages was a priority six claim while the claimfor prejudgnent
interest constituted a priority seven claim™ FDI C Response
Menorandumat 5 & n.1. FDIC redeened the $2,500,000 certificate for
$1, 798, 000, an amount that was 71.92 percent of the damage award; it
paid nothing on the certificate that represented prejudgnent
interest. FDIC explains: "This is the percentage recovery that has

been paid to all other priority six claimants in the FSB

receivership. It is unlikely that there will be any further paynment
on these clains. It is even nore unlikely that there will be any
paynment at all on priority seven clains.” 1d. at 5.

Bot h si des appealed fromthe judgnent entered after the
jury's verdict. Neither side asked for appellate review of FDIC s
announced intent to pay the judgnment with certificates. FDIC did not
appeal the award of prejudgnment interest. The FDI C dism ssed its
appeal on January 15, 1999. On May 20, 1999, the Court of Appeals
rejected Watervi ew s appeal and affirnmed the judgnent.

More than two years |later, on Septenmber 19, 2001
Wat erview noved in this Court for an order holding the defendants in
contenpt, mandating full paynment of the damage and prejudgnent
i nterest award, and awardi ng post-judgnent interest. | denied the

contenpt notion but called for oral argunent and further briefing on



three questions: First, what authority, other than 12 C F. R

8§ 360.3, permtted the FDIC to decline to pay at least 71.92 percent
of the prejudgnent interest award? Second, since the RTC had al ready
determ ned that the creditors of HomeFed Bank woul d receive only
71.92 percent of the face value of their clains when the case went to
the jury, was it error to instruct the jury that the plaintiff's
"actual direct conpensatory danages" would be the difference between
the fair market value of the waterfront parcel and the contract price
plaintiffs would have had to pay for that parcel? And, third, why
should the FDIC not be required to pay post-judgnment interest at the
rate established by statute? | heard oral argunent on those
questions and then asked for further subm ssions on two subjects:
first, the basis for the FDIC s position that the regul ations

promul gated under the Homeowner's Loan Act of 1933 continue to

govern receiverships chartered by the Federal Honme Loan Bank

Board (FHLBB); and second, the manner in which the assets of

HomeFed Bank F.S.B. were held between the tine it was pl aced

in receivership and the date of the judgnent in this case, and

the treatnent of income received fromthose assets, including

i nterest accrued.



1. Prejudgnent interest.

FDI C regul ati ons provide for the paynment of unsecured
cl ai ms agai nst receivers according to defined and prioritized
categories. 12 C.F.R 8 360.3. Waterview s damage award, according
to the FDIC, falls within priority six, "[c]lains for w thdrawabl e
accounts, including those of the Corporation as subrogee or
transferee, and all other clains which have accrued and become
unconditionally fixed on or before the date of default, whether
| i qui dated or unliquidated, except as provided [in the five higher
priorities] . . . ." 12 CF.R 8 360.3(a)(6). Priority six fits,
says the FDIC, because the danage award to Watervi ew was for
repudi ation of a contract, and because 12 U.S.C. § 1821(e)(3) (A
provi des that damages arising out of the repudiation of contracts are
to be determ ned as of the date of the appointnment of the receiver,
which is also the "date of default" as used in the |anguage
establishing priority six. See 12 U S.C. 8§ 1813(x)(1). The claim
for prejudgment interest belongs in priority seven, FDIC asserts,
because it is a claimfor interest accrued after the date of default
on priority six claims and thus is a "clain{] other than those that
have accrued and beconme unconditionally fixed on or before the date
of default, including claims for interest after the date of default
on cl aims under paragraph (a)(6) of this section.” 12 CF.R 8

360. 3(a) (7).



There is no statutory requirenent that clainms be
prioritized at all, or that they be assigned priorities in the
specific way that the regul ati ons have done. The statutory
l[imtation of damages in repudi ation cases to "actual direct
conpensatory damages,"” 12 U.S.C. § 1821(e)(3)(A)(i) cannot be read to
excl ude prejudgnment interest. Punitive or exenplary damages, damages
for loss profits or opportunity, and damages for pain and
suffering are expressly excluded by statute, 8§ 1821(e)(3)(B), but not
prejudgnent interest. So, the question is, what authorizes FDI C

to refuse to pay pre-judgnent interest??!

1 And by what authority did FDI C decide, essentially wthout
expl anation, to change an inportant provision of the original
priority regulation, issued by the Federal Hone Loan Bank Board
on July 5, 1988, 53 Fed. Reg. 25129? The original regulation
contained a 8 569c.11(c): "If the rejection or repudiation of an
unexpired | ease or executory contract by the receiver gives rise to a
claimfor damages, such clains [sic], if allowed, shall be classified
as a claimthat has accrued and becone unconditionally fixed on or
before the date of default, and not as an adninistrative expense of
the receiver." (Enphasis added). The comments acconpanying that
rule, 53 Fed. Reg at 25131, explained: "Section 569c.11(c) makes it
clear that any claimarising fromthe rejection or repudiation of an
executory contract or an unexpired | ease would constitute a general
unsecured cl ai m deened to have arisen on or before the date of
defaul t."

Subsection (c) was renoved on Novenmber 5, 1990, 55 Fed. Reg. at
46496. The only explanation given for its renmpoval was a notice
stating that "[a]ll of the regulations being renoved are in conflict
with, or redundant with, statutory law or FDIC regul ati ons, or are
unnecessary. Therefore, a notice of proposed rul emaki ng and ensui ng
comment period is not required.”" The asserted "conflict" is
unexpl ai ned, either in the Federal Register or in the briefs of FDI C
in this case. See 55 Fed. Reg. at 46495.
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FDIC s rationale for its position is the "ratable
di stribution" rule established by 12 U S.C. 8§ 1821(i)(2), which
limts FDIC s liability to any person having a clai magainst the
receiver to the "amount such clai mant woul d have received if the
Corporation had liquidated the assets and liabilities of such
institution w thout exercising the Corporation's authority under
subsection (n) of this section or section 1823 of this title." This
provi sion has been interpreted by the Sixth Circuit, in RTIC v.

Cheshire Mgmt. Co., Inc., 18 F.3d 330, 336 (1994), as prohibiting any

general creditor fromreceiving nore than its pro rata share of
receivership assets. |If Waterview were to receive prejudgment
interest, FDIC s argunent runs, it would be receiving a preferentia
payment, i.e., nmore than its pro rata share.

I n anot her nmenorandum filed post-trial, however, FDIC
concedes that there are exceptions to its ratable distribution rule.
One is where the assets of the receivership are sufficient to pay all
provable clains in full (apparently not the case here). Another is
"where the receiver is shown to be unreasonable or otherwi se at fault
in denying the claim™ Def.'s Objection to Assessnent of Prejudgnent
Interest at 4. That one does appear to be applicable. The only
reason this suit had to be filed in the first place was that RTC
(FDI C' s predecessor) took the position, which the Court of Appeals

found "quite astonishing,” that it could sinply "pre-enpt"” out of



exi stence HoneFed Bank's pre-receivership contractual obligations.
That position may not have been "fault" in any tortious sense, but it
requi red Watervi ew — unreasonably, as it turned out — first to
litigate its entitlenent to any recovery at all, then to take an
appeal in order to vindicate its right to a trial, and then to try
the case to a jury. It is not necessary to find that FDI C s
litigation position was unreasonabl e, however, to rule in Waterview s
favor here. Prejudgnent interest is not a penalty.

Nor does prejudgnent interest increase the recovery of a
successful claimant. It is routinely awarded, when a statute is

silent on the matter,?2 Motion Picture Ass'n of Anerica, Inc. v. Omn,

969 F.2d 1154, 1157 (D.C. Cir. 1992), because "interest conpensates
for the time value of noney, and thus is often necessary for full

conpensation.” 1d. See also Odhamv. Korean Airlines Co., 127 F.3d

43, 53 (D.C. Cir. 1997). Witerview was entitled to its "actual
direct conpensatory damages” at the time of the appoi ntnment of the
receiver. To deny prejudgment interest would be to reduce
Waterview s by the tine value of noney; it would penalize Waterview

for FDIC s "quite astonishing"” resistance to its claim and, in

2 |n Battista v. Federal Deposit |nsurance Corporation, 195
F.3d 1113, 1120-21 (1999), the Ninth Circuit found prejudgnent
i nterest not avail abl e agai nst the FDI C because Congress has not
expressly waived FDIC s immunity. The FDI C has not advanced t hat
argument in this case, however, and appears to concede that
prej udgnent interest would be paid if there were noney enough to do
SoO.




effect, give preference to other claimnts whose clainms were paid
wi thout the need to litigate. As another district court has found,
FDIC s application of its "ratable distribution” rule to prejudgnment

interest "has it backwards." Condus v. Howard Savi ngs Bank, 999 F.

Supp. 594, 596 (D.N.J. 1998). In Condus, the court expl ained:

[ E] veryone except Plaintiffs has been paid
approxi mately 96 cents on the dollar. The FDIC
has paid out this amunt over the last 5
years, which neans that these creditors have
had years of use of this noney. For these sane
years, the FDI C has denied Plaintiffs' clains,
preventing Plaintiffs fromusing or investing
their money. If Plaintiffs only now receive

di vi dends worth 95.56% of the principal anount
they were damaged, then it is Plaintiffs who
will be treated unfairly.

ld. at 597. FDIC s claimprioritizing regulation has been given

appropri ate deference under the rule of Skidmore v. Swift & Co., 323

U S. 134 (1944), but that regul ati on cannot and does not supersede a
j udgnment awardi ng prejudgment interest.

The FDI C has been unresponsive to this Court's pointed
efforts to obtain a clear explanation of its nmanagenent of noney and
its accounting practices.® Even if the only source of funds to pay

prejudgnent interest is the assets of HoneFed Bank F.S.B., however,

3 1n the nmost recent round of briefing, FDI C was asked to
explain (i) how the assets of the HonmeFed Bank F.S.B. receivership
were held; (ii) whether interest was accrued on those assets; and
(iii) who had the benefit of incone fromreceivership assets and the
time value of noney. FDIC s Brief of 9/5/02 offers m niml responses
to the first two elenents of that question and none to the | ast.
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it appears fromthe statement of assets and liabilities appended to
Waterview s notion (Exhibit 4) that substantial anounts remain
avai l able to pay the prejudgnent interest award, and FDI C does not
contend ot herw se.

FDI C s argunent that Waterview waived its objection to the
FDIC s classification of prejudgnent interest as a priority seven
claimby failing to raise the matter on appeal is rejected. FDIC
never objected to the award of prejudgnment interest or foreclosed the
possibility of plaintiff's recovering it.

2. Jury instructions.

FDIC s ratable distribution argunent does prevail on the
guestion of whether it was proper to instruct the jury on the
conputation of "actual direct conpensatory danmages” wi thout telling
the jury that only 71.92 percent (or sone percent) of that anmount
woul d actually be paid. The statute required that Waterview s
damages be cal cul ated as of the actual date of the contract
repudi ation — or the appointnent of the receiver. To conpute it
| ater, using knowl edge of the percentage recovery, would indeed have
granted a preference to this plaintiff. O, as FDI C argues,
plaintiff's theory would require that the jury "abandon its function

of finding danages, and instead determ ne the anount of recovery."



3. Post-judgnent interest.

FDIC is correct that post-judgnent interest need not be
separately ordered. It accrues automatically by operation of 28
US. C 8 1961. FDIC s only objection to paying post-judgnment
interest rests on its assertion that post-judgnment is "priority
seven" and that there is no noney in the receivership to pay priority
seven clainms. As with prejudgnent interest, however, FDIC has not
established that a "preference” is granted by the payment of a sum
that represents only the time val ue of nobney.

* * * *

Waterview s notion for pre- and post-judgnent interest
wi Il accordingly be granted. FDIC nust pay prejudgnment interest from
t he date judgnent was entered in this case until the date of its
redenption of the receiver's certificates. The anpunt of prejudgnent
interest will be $529, 253.90 (71.92 percent of the
$735,892.56 originally awarded). Post-judgnment interest wll
run on the $1, 798,000 value of the receiver's certificates as
provided by 28 U S.C. 8§ 1961 fromthe date judgnent was entered

until the date the certificates were redeened, and on the



prejudgnent interest award fromthe date judgnent was entered
until the date it is paid.

It is SO ORDERED this day of March, 2003.

JAMES ROBERTSON
United States District Judge
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